INDEMNIFICATION CLAIM

EVALUATION FLOWCHART

START

Is there a contract between the parties?

Contract Path

Does the contract
contain an
indemnification
provision?

YES

Are there contractual
notice requirements
or other conditions
precedent that must
be satisfied?

YES

Have they been satisfied? No
YES

Is the client facing
liability solely because NO
of another party’s

YES NO

Determine whether compliance
is still possible or whether the
claim may be barred.

Analyze the scope of the
contractual indemnification

conduct? provision to determine
VES whether it covers the client’s
own negligence or partial fault.
a roV\llrihaé']cEals :gfedural CNoTyir ., Consider an affirmative
pprop vehicrl)e'? AccruEp indemnification action after

CLAIM HAS ACCRUED

Assert a third-party
claim for
indemnification if the
indemnification claim
has accrued and may
be brought in the
underlying action.

judgment or payment if the
claim has not yet accrued
or is otherwise not ripe.

Pursue an AFTER

affirmative claim
for indemnification
if the claim has not
yet accrued.

Common Law Path

Is there a special
relationship between
the parties that could

give rise to vicarious or
derivative liability?

YES

Has the plaintiff
alleged independent
negligence against
the party seeking
indemnification?
NO YES

Do the known facts
support a finding that
the party seeking
indemnification is
entirely without fault
despite the allegations?
YES

Is the party seeking
indemnification exposed
to liability solely because no
of the conduct of
another party?
YES

What is the

JUDGMENT OR appropriate procedural
PAYMENT pprop P

vehicle?
UNDERLYING LITIGATION

Assert a third-party
claim for common
law indemnification
when procedurally
appropriate.

Common law
indemnification likely
unavailable.
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