
Liquidated damages for a breach of contract are meant to 
compensate the non-breaching party for its losses, but 

what if the non-breaching party benefits from the breach?  
Can it still keep the deposit?  Is a contractual provision valid 
that permits the seller the option of retaining the deposit as 
liquidated damages or suing for specific performance?

These questions were addressed by the Florida Third District 
Court of Appeal in the case of San Francisco Distribution Center, 
LLC v. Stonemason Partners, LP,2 which found that a seller of real 
property may retain the deposit as liquidated damages upon 
a buyer’s breach even though the seller may have ultimately 
sold the property to a third party for more than the contract 
price.3  In addition, the court held that the liquidated damages 
clause at issue was enforceable as it was not a “penalty clause” 
by affording a seller the option, upon buyer’s breach, between 
enforcing the contract by specific performance or retaining the 
deposit as liquidated damages.4  This case illustrates many of 
the legal principles underlying a seller’s remedies for a buyer’s 
breach of a contract for purchase and sale of real estate.

Generally, upon a buyer’s material breach of a real estate 
purchase and sale contract, the seller has two alternative 
remedies:  1) the seller may sue to compel specific performance 
of the contract, or 2) the seller may retain the property and sue 
for breach of contract (i.e., damages, including consequential 
and incidental damages).5  This premise is usually included 
within a purchase and sale contract, although the parties will 
typically agree that instead of damages, the seller may retain 
the buyer’s deposit as liquidated damages in the event the 
buyer breaches the contract and in lieu of any other remedy 
including specific performance.  If the parties do not stipulate 
to the amount of damages, the seller is able to sue for actual 
damages equal to the difference between the price the buyer 
agreed to pay for the property and the fair market value of the 
property as of the date of the breach.6  In addition, the seller 
could sue for any incidental and consequential damages which 
were “contemplated by the parties and [were the] natural and 
proximate result of the [buyer’s] breach,” unless the parties 
specifically exclude these types of damages in the contract.7   
Because it is common for a buyer to deliver a deposit on the 
signing of a real estate contract, and because neither party 
wants the uncertainty of a damages remedy, it is typical to 
provide that the deposit may be retained by the seller as 
liquidated damages if the buyer defaults.

In San Francisco Distribution, Stonemason entered into an 
agreement to sell a commercial property located in Miami 
Beach to San Francisco Distribution for $5.25 million.8  Under 
the remedies clause of the agreement, if San Francisco 
Distribution breached, Stonemason had the option of either 
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(1) “retain[ing] all deposit(s) paid or agreed to be paid by Buyer 
as agreed upon liquidated damages,” or (2) pursuing specific 
performance of the agreement.9  San Francisco Distribution 
breached the agreement by failing to close on the property, 
and Stonemason sought to retain the $400,000 deposit.10  
Interestingly, in this case only $100,000 of the deposit had 
been paid, but if the agreement specifically provides that 
deposits “agreed to be made” may be recovered, a seller is 
entitled to recover the unpaid portion of the deposit as well.11  
Stonemason subsequently sold the property for $5.45 million 
to another buyer after San Francisco Distribution’s breach.12

While San Francisco Distribution did not dispute its breach 
of the agreement, it argued that the liquidated damages 
clause was (1) unenforceable because it provided Stonemason 
with alternative remedies of liquidated damages or specific 
performance, and (2) was unconscionable in light of 
Stonemason subsequently selling the property for more than 
the contract price.13

In addressing the first argument, the court analyzed Lefemine 
v. Baron14 and certain pre-Lefemine cases.15  In Lefemine, the 
Supreme Court of Florida held that a liquidated damages 
clause was unenforceable where the contract gave the seller 
the option of exercising the liquidated damages provision or 
suing the defaulting buyer to recover actual damages.16  In 
reaching this conclusion, the Court established a two-part test 
to determine if a liquidated damages provision is enforceable.17  
First, “damages consequent upon a breach must not be readily 
ascertainable.”18  Second, the agreed-upon amount to be 
forfeited must not be “grossly disproportionate to any damages 
that might reasonably be expected to follow from a breach as 
to show that the parties could have intended only to induce 
full performance, rather than to liquidate their damages.”19              

Prior to Lefemine, the Court held in Hyman v. Cohen20 that 
where the parties actually intend to liquidate their damages, 
the provision is valid, but if the parties’ real intentions are to 
induce performance under the contract, then the provision 
is unenforceable.21  In Pappas v. Deringer,22 the Third District 
Court of Appeal held that a liquidated damages clause in 
a lease agreement was an unenforceable “penalty clause” 
because it gave the landlord the option of retaining the 
security deposit as liquidated damages upon default by the 
tenant or suing for a greater amount of damages.23  This was 
applied to a real estate contract in Cortes v. Adair,24 where the 
Third District Court of Appeal found a liquidated damages 
clause to be unenforceable because the provision gave the 
seller the option of retaining the deposit or suing in law or 
equity to enforce its rights under the agreement.25   The Court 
in Lefemine agreed with the underlying principles of both 
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Pappas and Cortes, in that a contract which gives the seller 
the option between liquidated damages and suing for actual 
damages “indicates an intent to penalize the defaulting buyer 
and negates the intent to liquidate damages in the event of 
a breach.”26  Most importantly, the Court expressly noted that 
it was not “imply[ing] that a liquidated damages clause which 
merely provided the option of pursuing equitable remedies 
would be unenforceable.”27

San Francisco Distribution argued that specific performance 
is “the simple equivalent of a claim for damages” and, therefore, 
is unenforceable under Lefemine.28  The court disagreed, finding 
that “a suit for specific performance seeks equitable relief that 
requires the breaching party to perform its obligations under 
the agreement.”29  

Consequently, the provision in the San Francisco Distribution 
agreement was in accordance with Lefemine and its implications 
because it provided for an equitable remedy alternative to 
liquidated damages.30  Although the distinction is subtle, the 
court’s result does appear to give a seller the option of pursuing 
specific performance if the contract price is higher than the 
market price or, as Stonemason did, retaining the deposit and 
selling at a higher market price.  Typically, to provide certainty 
as to the amount of damages in the event of a buyer default, 
a buyer will try to negotiate away a seller’s remedy of specific 
performance in the purchase and sale agreement in an attempt 
to limit a seller’s remedy solely to the amount of the deposit.

Furthermore, San Francisco Distribution contended that 
damages were readily ascertainable at the time of breach.31  
In response, the court emphasized that the relevant inquiry is 
whether damages were ascertainable at the time of entering 
into the contract.32  When addressing the relevant inquiry, 
Florida courts have held that the fluctuating nature of the real 
estate market makes it “generally impossible to say at the time 
a contract for sale is drawn what the vendor’s loss (if any) will 
be should the contract be breached.”33 

As to the second part of the Lefemine test, the court 
analyzed whether San Francisco Distribution’s forfeiture of 
the deposit, equaling 7.6% of the contract price, was grossly 
disproportionate to any damages that might be reasonably 
expected to flow from a breach.34  The court found that it 
was not, observing that Florida courts routinely hold that a 
forfeiture amount of 10% or less is reasonable.35

Finally, as San Francisco Distribution’s last argument, it 
contended that the amount of liquidated damages was 
unconscionable because Stonemason suffered no damages in 
light of it ultimately selling the property to a subsequent buyer 
for more than the original contract price.36 Under the common 
law doctrine of unconscionability, courts may “prevent the 
enforcement of contractual provisions [wherein] one party 
seeks to gain an unjust and undeserved advantage which it 
would be inequitable to permit him to enforce.”37  The court 
disagreed with San Francisco Distribution, finding that the 

argument was not novel and had failed before.38  In both Hot 
Developers, Inc. v. Willow Lake Estates, Inc . and Bradley v. Sanchez, 
a liquidated damages clause was enforced despite the fact 
that the sellers in both instances sold the property for more 
than the original contract price.39  Essentially, the argument 
failed because it solely took into account the ultimate sales 
price while “ignoring the contractual provision itself and other 
aspects of potential damages consequent to a buyer’s breach,” 
such as brokers’ commissions, title search fees, and survey 
costs.40  In addition, the argument overlooked Stonemason’s 
carrying costs during this time and that fifty percent of the 
forfeited deposit was to be distributed to the brokers involved 
in the transaction.41 

The San Francisco Distribution case answers a question left 
partially open in Lefemine—a contract can validly provide a 
seller with the option of retaining the deposit as liquidated 
damages or sue for specific performance.  It also provides a 
good summary of Florida law on a seller’s remedies for default 
under a contract for purchase and sale of real estate.  So, to 
answer the question posed in the first sentence of this article—
no, you may not have your deposit back. 
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